STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

ADNAN | NVESTMENT AND
DEVELOPMENT, | NC.

Petiti oner,
VS. CASE NO  96-5557
DEPARTMENT OF TRANSPORTATI ON,
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N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, a Section 120.569/57(1) hearing was
conducted in this case on March 17, 1997, by video tel econference
(at sites in West Pal m Beach and Tal | ahassee, Florida) before
Stuart M Lerner, a duly designated Adm nistrative Law Judge of
the Division of Admnistrative Heari ngs.

APPEARANCES

For Petitioner: Adnan K. Alghita, President
Adnan Devel opnent and | nvestnent, |nc.
Post O fice Box 517
Jensen Beach, Florida 34958

For Respondent: Miurray M Wadsworth, Jr.
Assi stant General Counsel
Depart ment of Transportation
Haydon Burns Building, Ml Station 58
605 Suwannee Street
Tal | ahassee, Florida 32399-0458

STATEMENT OF THE | SSUE

VWhet her Petitioner is entitled to certification as a

Di sadvant aged Busi ness Enterprise (DBE) pursuant to Section



339.0805, Florida Statutes, and Rule Chapter 14-78, Florida
Adm ni strative Code?

PRELI M NARY STATEMENT

By letter addressed to Adnan Al ghita, Petitioner’s

presi dent, dated August 7, 1996, the Departnent of Transportation
(Departnent) advised Petitioner of its intent to deny
Petitioner’s application for Di sadvantaged Busi ness Enterprise
certification on the follow ng grounds:

(1) It does not appear that you have

established your eligibility to participate

in the DBE programin that: (1) you, as the

qual i fying owner of the firm have not

established that you are a nenber of any of

the groups identified in Rule 14-78.002(18),

Florida Adm nistrative Code (F.A. C ), that

are presuned to be socially and econom cal ly

di sadvant aged, as required in Rule 14-

78.005(7)(b)1. F.A.C.; or, (2) you have not

sufficiently docunented instances of your

soci al and econom c di sadvant aged status as

required by Rule 14-78.005(7)(b)3., F. A C
By letter dated August 23, 1996, Petitioner requested an
adm ni strative hearing on the Departnent’s proposed action. On
Novenber 21, 1996, the matter was referred to the D vision of
Adm ni strative Hearings for the assignnment of an Adm nistrative
Law Judge.

As noted above, the final hearing in this case was held on

March 17, 1997. Two witnesses testified at the hearing: Adnan

Al ghita, testifying on behalf of Petitioner, and Howard Jem son,



the Departnent’s DBE Certification Manager, testifying on behalf
of the Departnent. |In addition to the testinony of these two
W tnesses, 18 exhibits (Respondent’s Exhibits 1 through 18) were
of fered and received into evidence.

At the conclusion of the evidentiary portion of the hearing,
t he undersigned, on the record, advised the parties of their
right to file proposed recommended orders and established a
deadline (20 days fromthe date of the Division of Admnistrative
Hearings’ receipt of the transcript of the hearing) for the
filing of such proposed recommended orders.

The transcript of the hearing was filed on March 25, 1997.
On April 11, 1997, the Departnent filed its proposed recommended
order, which the undersigned has carefully considered. To date,
Petitioner has not filed a proposed reconmended order.?

FI NDI NGS OF FACT

1. Adnan Alghita, a licensed general contractor in the
State of Florida, is the president and sol e owner of Adnan
| nvest nent and Devel opnent, Inc. (Adnan's).

2. Aghitais a United States citizen? of lraqi origin.

3. He came to the United States fromlraq in 1969 and
settled in Atlanta, Georgia, where he attended Georgia Tech.

4. He graduated from Georgia Tech after only 15 nont hs.

5. After graduation, Alghita started his own construction

conpany (Adnan's) in Atlanta.



6. For a nunber of years, Alghita was a very successfu
busi nessman. Hi's conpany evolved into a multi-mllion dollar
busi ness.

7. He and his conpany suffered a serious setback, however,
when the |l ending institution he had been dealing with on a
regular basis termnated his line of credit and severed its
relationship with him?

8. In 1984, Alghita filed for Chapter 11 bankruptcy.

9. Hoping that a change in |ocation would revive his
busi ness, Alghita noved (both his residence and busi ness) from
Atlanta to Florida in 1990. At the tinme, he had very little
capital

10. The change has not produced the results Al ghita had
hoped it would. Like other owners of businesses of marginal
financial status, he has continued to have difficulty obtaining
bondi ng and credit for his business and expanding its custoner
base. *

11. Recently, Alghita, on behalf of Adnan's, submtted a
bid in response to a request for bids to undertake a construction
project for the South Florida Water Managenent District (SFWD).
Adnan's bid was the | owest priced bid submtted, but it was
rejected by SFWWMD as non-responsive. There is no indication that
Al ghita's national origin played any role in SFWVD s decision to

reject the bid.



12. On May 2, 1996, Alghita filed an application requesting
that the Departnent certify Adnan's as a D sadvant aged Busi ness
Enterpri se.

13. On the application, Alghita indicated that the
"approxi mate value of the firm was $300,000.00 and that its
i nventory (which included two hones) was worth $460, 000. 00.

14. In a followup letter that he wote to the Departnent,
Al ghita advised that in 1989, 1990, 1991, 1993, 1994, and 1995,
his "personal incone" was "below the mninmumincone to file an
I ncone Tax return.”

15. In further support of the application, Al ghita
submtted to the Departnent a statenent of credit denial, dated
June 7, 1994, that he had received fromthe First Bank of
| ndi antown. The statenent indicated that he had been denied a
"$5,940 Letter of Credit to Bankers Insurance Co." because of
past "bankruptcy" and "lack of collateral."

16. By letter dated August 7, 1996, the Departnent notified
Al ghita of its intent to deny the application for DBE
certification that he had filed on behalf of Adnan's.

17. Such proposed action (which Alghita has challenged) is

t he subject of the instant adm nistrative proceeding.



CONCLUSI ONS OF LAW

18. The Departnent is authorized to certify di sadvant aged
busi ness enterprises pursuant to Section 339.0805(1)(c), Florida
Statutes, which provides as foll ows:

The [ D] epartnent shall certify a socially and
econom cal | y di sadvant aged busi ness
enterprise, which certification shall be
valid for 12 nonths, or as prescribed by 49
C.F.R part 23. The [Dlepartnent’s initial
application for certification for a socially
and econom cal | y di sadvant aged busi ness
enterprise shall require sufficient
information to determne eligibility as a
smal | busi ness concern owned and controlled
by a socially and econom cally di sadvant aged
individual. For recertification of a

di sadvant aged busi ness enterprise, the

[ D] epartment may accept an affidavit, which
nmeets [D]epartnent criteria as to form and
content, certifying that the business remains
qualified for certification in accordance
with programrequirenents. A firmwhich does
not fulfill the [Dlepartnment’s criteria for
certification shall not be considered a

di sadvant aged busi ness enterprise. An
applicant who is denied certification may not
reapply within 6 nonths after issuance of the
denial letter or the final order. The
application and financial information
required by this section are confidential and
exenpt froms. 119.07(1).

19. The “[Dlepartnent’s criteria for certification” are
found in Rule Chapter 14-78, Florida Adm nistrative Code.

20. Rule 14-78.002, Florida Adm nistrative Code, provides
definitions of various words and phrases used in Rule Chapter 14-

78, Florida Adm ni strati ve Code.



21. Subsection (6) of Rule 14-78.002, Florida
Adm ni strative Code, provides, that "'Di sadvantaged' neans
socially and econom cal | y di sadvant aged, whenever used throughout
this rule chapter."”

22. Subsection (18) of Rule 14-78.002, Florida
Adm ni strative Code, defines “socially and economcally
di sadvant aged i ndi vi dual s" as foll ows:

"Soci ally and Economi cal |l y Di sadvant aged
| ndi vi dual s" neans those i ndividuals:

(a) Who are citizens of the United States
(or lawmfully adm tted permanent residents)
and who are wonen, Bl ack Anericans, Hispanic
Anericans, Native Anericans, Asian-Pacific
Anmericans, or Asian-Indian Americans, and any
other mnorities or individuals found to be
di sadvant aged by the Smal | Busi ness
Adm ni stration pursuant to Section 8(a) of
the Small Business Act (15 USC 637) and
i npl ementing regulations. Individuals in the
foll ow ng groups are presuned to be
di sadvant aged; however, this presunption is
rebut t abl e:

1. "Black Anericans,” which includes
persons having origins in any of the bl ack
raci al groups of Africa;

2. "Hi spanic Anmericans,"” which includes
persons of Mexican, Puerto Rican, Cuban,
Central or South Anmerican or other Spanish or
Portuguese culture or origin, regardless of
race;

3. "Asian-Pacific Anericans," which
i ncl udes persons whose origins are from
Japan, China, Taiwan, Korea, Vietnam Laos,
Canbodi a, the Philippines, Sanpa, GQuam the
U S Trust Territories of the Pacific, and
t he Northern Mari anas;

4. "Asian-Indian Anrericans," which
i ncl udes persons whose origins are from
I ndi a, Paki stan, and Bangl adesh; and

5. "Native Anmericans,"” which includes
persons who are Eskinops, Aleuts, Native
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Hawai i ans, or persons who have origins in any
of the Anerican Indian tribes prior to 1835.
6. \Wnen.

(b) Who are not nenbers of the presunptive
groups as defined in 14-78.002, but neet the
criteria set out in 14-78.005.

23. Rule 14-78.005, Florida Adm nistrative Code, sets forth
the “Standards for Certification of DBE s.” It provides, in
pertinent part, as follows:

(7) [A] firmseeking certification and
recertification as a DBE shall neet the
foll ow ng standards. A firm which does not
fulfill all of the Departnment’s criteria for
certification shall not be considered a

D sadvant aged Busi ness Enterprise. . . .

(b) The firmnmust be at | east 51 percent
owned by one or nore di sadvant aged
individuals, or, in the case of a publicly
owned busi ness, at |east 51 percent of the
st ock nust be owned by one or nore
di sadvant aged i ndividuals; and the
managenent and daily busi ness operations nust
be controlled by one or nore of the
di sadvant aged i ndi vi dual s who own the firns.

1. Menbers of the groups nanmed in Rule 14-
78.002(18) are presuned to be disadvant aged;
however, this presunption is rebuttable and
may be chal | enged pursuant to Rule 14-
78.0071. Menbership in those groups shall be
established on the basis of the individual's
claimthat he or she is a nenber of one of
t hose groups and i s so regarded by that
particular community. [T]o be considered a
menber of one of these groups, the individual
nmust have held hinself or herself out to be a
menber, have acted as a nmenber of that group,
and be capable of being identified by persons
in the population at |large as belonging to
t he di sadvantaged group. However, the
Department is not required to accept this
claimif it determnes the claiminvalid. .

(3)[I]ndividual s who are not nenber of the
presunmed groups but wish to be certified as



di sadvant aged nust neet the follow ng
criteria:

a. Elenments of Social D sadvantage. In
order to determ ne that an individual is
soci al ly di sadvant aged, the Departnent mnust
concl ude that the individual neets the
fol |l om ng standards:

(1) The individual's social disadvantage
must stemfromhis or her color; nationa
origin; gender; physical disability; |ong-
termresidence in an environnent isolated
fromthe mai nstream of Anerican society; or
other simlar cause beyond the individual's
control. The individual cannot establish
soci al di sadvantage on the basis of factors
whi ch are common to snmall busi ness persons
who are not socially disadvantaged. For
exanpl e, because of their marginal financial
status, many small busi nesses have difficulty
obtaining credit through normal banking
channels. An individual predicating a social
di sadvant age cl ai mon denial of bank credit
to his or her firmwould have to establish
that the denial was based on one or nore of
the |listed causes, or simlar causes -- not
sinply on the individual's or the firns
mar gi nal financial status.

(I'l) The individual nust denonstrate that
he or she has personally suffered soci al
di sadvant age, not merely claimnenbership in
a non-desi gnated group which could be
consi dered socially di sadvantaged. This can
be achi eved, for exanple, by describing
specific instances of discrimnation which
t he individual has experienced, or by
recounting in sone detail how his or her
devel opnent in the business world has been
thwarted by one or nore of the listed causes
or simlar causes. As a general rule, the
nmore specific an explanation of how one has
personal |y suffered social disadvantage, the
nore persuasive it wll be. In assessing
such facts, the Departnent should place
substantial weight on prior admnistrative or
judicial findings of discrimnation
experienced by the individual. Such
findi ngs, however, are not necessarily
concl usi ve evidence of an individual's soci al
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di sadvantage; nor are they a prerequisite
for establishing social disadvantage.

(I'11) The individual's social disadvantage
must be rooted in treatnent which he or she
has experienced in Anerican society, not in
ot her countri es.

(I'V) The individual's social disadvantage
nmust be chronic, |ongstanding, and
substantial, not fleeting or insignificant.
Typically, a nunmber of incidents illustrating
a person's social disadvantage, occurring
over a substantial period of time, would be
necessary to make a successful claim
Usual ly, only by denonstrating a series of
obst acl es whi ch have i npeded one's progress
in the business world can an individual
denonstrate chronic, |ongstandi ng, and
substanti al social disadvantage.

(V) The individual's social disadvantage
must have negatively affected his or her
entry into, and/or advancenent in, the
busi ness world. The closer the individual
can link social disadvantage to inpairnent of
busi ness opportunities, the stronger the
case. For exanple, the Departnent should
place little weight on annoyi ng incidents
experienced by an individual which have had
l[ittle or no inpact on the person's career or
busi ness devel opnent. On the other hand, the
Depart ment shoul d pl ace greater weight on
concrete occurrences which have tangibly
di sadvant aged an individual in the business
wor | d.

b. Evidence of Social D sadvantage. Any
evidence relevant to the applicant's claim
will be considered. 1In addition to a
personal statenment fromthe individua
claimng to be socially disadvantaged, such
evidence may include, but is not limted to:
third party statenents; copies of
adm ni strative or judicial findings of
di scrimnation; and other docunmentation in
support of matters discussed in the personal
statenent. Special enphasis will be given to
the areas of education, enploynent, and
busi ness history. However, the applicant may
present evidence relating to other matters as
well. Moreover, the attainnment of a quality
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education or job should not absolutely

di squalify the individual from being found
soci ally di sadvantaged if sufficient other
evi dence of social disadvantage is presented.

(I') Education. The Departnment shal
consi der, as evidence of an individual's
soci al di sadvant age: denial of equal access
to business or professional schools; denial
of equal access to curricula; exclusion from
soci al and professional association with
students and teachers; denial of educational
honors; social patterns or pressures which
have di scouraged the individual from pursuing
a professional or business education; and
other simlar factors.

(I'l) Enmploynment. The Departnent shal
consi der, as evidence of an individual's
soci al di sadvantage, discrimnation in
hiring; discrimnation in pronotions and
ot her aspects of professional advancenent;
discrimnation in pay and fringe benefits;
discrimnation in other terns and conditions
of enploynment; retaliatory behavior by an
enpl oyer; social patterns or pressures which
have channell ed the individual into non-
pr of essi onal or non-business fields; and
other simlar factors.

(I'1l) Business H story. The Departnent
shal | consi der, as evidence of an
i ndi vidual's soci al disadvantage, unequal
access to credit or capital; acquisition of
credit under unfavorable circunstances;
discrimnation in receipt (award and/ or bid)
of government contracts; discrimnation by
potential clients; exclusion from business
or professional organizations; and other
simlar factors which have retarded the
i ndi vi dual ' s busi ness devel opnent.

c. Econom c Di sadvantage. |[T]he Departnent
shal | always nmake a determ nation of soci al
di sadvant age before proceeding to nake a
determ nati on of econom c di sadvantage. |If
the Departnent determ nes that the individua
is not socially disadvantaged, it is not
necessary to make the econom c di sadvant age
determ nation

(1) Elenents of Econom c Di sadvantage. The
applicants nmust show that they are socially
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24.

di sadvant aged i ndi vi dual s whose ability to
conpete in the free enterprise system has
been i npaired due to di mnished capital and
credit opportunities, as conpared to others
in the sane or simlar line of business and
conpetitive market area who are not socially
di sadvant aged.

(I'l) Evidence of Econom c Di sadvantage. In
determ ning the degree of dimnished credit
and capital opportunities of a socially
di sadvant aged i ndi vi dual, consideration w |
be given to both the disadvantaged i ndi vi dual
and the applicant concern with which he or
she is affiliated. The test is not absolute
deprivation, but rather disadvantage conpared
t o busi ness owners who are not socially
di sadvant aged i ndi viduals and firnms owned by
such individuals. Applicants nust provide
i nformati on about their econom c situation
when they seek eligibility as di sadvant aged
busi nesses. The Departnent shall attenpt to
becone as know edgeabl e as possi bl e about the
types of businesses with which the Departnent
deal s, so that the Departnent can neke a
reasonably inforned conpari son between an
applicant firmand other firns in the sane
Iine of business. The Departnent is not
required to make a detail ed, point-by-point,
accountant-1i ke conpari son of the busi nesses
i nvol ved. The Departnent is expected to nmake
a basic judgnent about whether the applicant
firmand its socially di sadvantaged owner (s)
are in a nore difficult econom c situation
than nost firnms (including established firnms)
and owners who are not socially
di sadvant aged.

In determ ning whether an applicant is eligible for

certification as a D sadvantaged Busi ness Enterprise, the

Depart ment nust exam ne the certification application in |Iight of

the standards set forth in Rule Chapter 14-78, Florida

Adm nistrative Code. See State v. Jenkins, 469 So.2d 733, 734
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(Fla. 1985) ("agency rules and regul ations, duly pronul gated under
the authority of |law, have the effect of law'); Buffa v.
Singletary, 652 So.2d 885, 886 (Fla. 1lst DCA 1995)("[a] n agency

must conply with its own rules"); Decarion v. Mrtinez, 537

So.2d 1083, 1084 (Fla. 1st 1989)(“[u]ntil anmended or abrogat ed,
an agency nust honor its rules").

25. An applicant for certification as a D sadvant aged
Busi ness Enterprise whose application is prelimnarily denied by
the Departnent is entitled to notice of the grounds for the
proposed denial of its application and to an opportunity to have
a Section 120.569/57 hearing on the Departnent’s proposed action.
See Section 120.60(3), Fla. Stat.

26. At the Section 120.569/57 hearing, the applicant has
t he burden of proving by a preponderance of the evidence that it
is entitled to the certification it has requested. See

Depart ment of Banking and Finance v. Osborne Stern and Conpany,

670 So.2d 932, 934 (Fla. 1996); Pershing Industries, Inc., V.

Departnent of Banki ng and Fi nance, 591 So.2d 991, 994 (Fla. 1st

DCA 1991); Cordes v. Departnment of Environnmental Regul ation, 582

So.2d 652, 654 (Fla. 1st DCA 1991); Departnent of Transportation

v. J.WC Co., 396 So.2d 778, 787 (Fla. 1st DCA 1981);

Departnent of Health and Rehabilitative Services v. Career

Servi ce Comm ssion, 289 So.2d 412, 414-15 (Fla. 4th DCA 1974).
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27. In the instant case, Petitioner has not net its burden
of proof.

28. It does not appear that Petitioner is "at |east 51
percent owned by one or nore disadvantaged individuals," as
required by Rule 14-78.005(7)(b), Florida Adm nistrative Code,

i nasnmuch as the record does not establish that Petitioner's sole
owner, Alghita, is a nenber of any group that, pursuant to Rule
14-78.002(18), Florida Adm nistrative Code, is presuned to be
"socially and econom cal ly di sadvantaged,” nor does it establish
that Alghita neets the criteria set forth in Rule 14-
78.005(7)(b)3, Florida Adm nistrative Code, that nust be nmet by
"individuals who are not nenbers of the[se] presuned groups but
wi sh to be [on behalf of their businesses] certified as

di sadvantaged."” \While Alghita and his business have struggl ed
financially in recent years, the record evidence is insufficient
to support a finding that these financial difficulties have been
the result of any chronic, |ong-standing, and substanti al

di scrim nation against himon the basis of his national origin.

29. Because the evidence does not establish that its sole
owner is a "socially and econom cally di sadvant aged i ndi vi dual ,"
as defined in Chapter 14-78, Florida Adm nistrative Code,
Petitioner “does not fulfill the [Dl epartnent’s criteria for

certification . . . as a [Dlisadvantaged [B]Jusiness [E]nterprise”

14



and its application for such certification should therefore be

deni ed.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is hereby

RECOVMENDED t hat the Departnent issue a final order denying
Petitioner’s application for certification as a D sadvant aged
Busi ness Enterprise

DONE AND ENTERED I N Tal | ahassee, Leon County, Florida, this

16th day of April, 1997.

STUART M LERNER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 16th day of April, 1997.

ENDNOTES

1 On March 25, 1997, Petitioner filed for the undersigned's
consi deration docunents that were neither offered, nor received,
into evidence at the final hearing. No finding of fact may be
based upon any of these docunents inasnuch as they are outside
the evidentiary record in this case. See Ceneral Devel opnent
Uilities, Inc., v. Hawkins, 357 So.2d 408, 409 (Fla. 1978);

Section 120.57(1)(h), Fla. Stat.("[f]indings of fact . . . shall
be based exclusively on the evidence of record and on matters
officially recognized"). |In any event, the outcone of this case

woul d be the sane regardl ess of whether these docunents were
15



considered as a part of the evidentiary record (upon which
findings of fact nay be based).

2 A ghita enjoys dual citizenship inasnuch as he is still a
citizen of Iraq.

8 A ghita surmses that such action was the product of his |ack
of support for the Iragi government.

* There is insufficient proof to establish that he has
experienced such difficulty because he is of Iraqgi origin.

COPI ES FURNI SHED

Adnan K. Al ghita, President

Adnan Devel opnent and | nvestnent, |nc.
Post O fice Box 517

Jensen Beach, Florida 34958

Murray M Wadsworth, Jr.

Assi stant General Counsel

Depart ment of Transportation

Haydon Burns Building, Ml Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0458

Ben G Watts, Secretary

Depart ment of Transportation

c/o Diedre G ubbs

Haydon Burns Building, Ml Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0458

Panel a Leslie, General Counsel

Depart ment of Transportation

Haydon Burns Building, Ml Station 58
605 Suwannee Str eet

Tal | ahassee, Florida 32399-0458

NOTI CE OF RI GAT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.
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Uilities, Inc., v. Hawkins, 357 So.2d 408, 409 (Fla. 1978);

Section 120.57(1)(h), Fla. Stat.("[f]indings of fact . . . shall
be based exclusively on the evidence of record and on matters
officially recognized"). |In any event, the outcone of this case

woul d be the sane regardl ess of whether these docunents were
considered as a part of the evidentiary record (upon which
findings of fact nay be based).

2Al ghita enjoys dual citizenship inasnuch as he is still a
citizen of Iraq.

*Al ghita surm ses that such action was the product of his |ack of
support for the Iraqi governnent.

‘There is insufficient proof to establish that he has experienced
such difficulty because he is of Iraqi origin
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